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Introduction

The Nationa Consumer Law Center (“NCLC”), on behdf of the Massachusetts Union of
Public Housing Tenants (“MUPHT”), appreciates the opportunity that the Department has offered
parties to comment on the Phase |1 issuesincluded in the December 11, 2001Memorandum isthis
case. The Department now has before it a diverse range of views and information that will help inform
itsdecison. NCLC/MUPHT offer this reply to comments submitted by other parties on January 4,
2002.
. Electronic Signatures

Few parties other than NCLC/MUPHT offered initil comments on the use of electronic
ggnatures for enrolling or conducting business with customers who are interested in competitive supply.
NSTAR (Comments, a 13) agrees with NCLC/MUPHT that the Department should “adopt generdly
the consumer protections listed in 87001(c) of the federal E-Sign Act,” emphasizing the requirement
that the seller must provide an accessible means for consumers to save copies of the eectronic

documents. NSTAR suggests that the Department set up aworking group to develop the methods to

! The Low-Income Energy Affordability Network (“LEAN”") joinsinthesecomments. LEAN isthe*low-
income weatherization and fuel assistance program network” aludedtoin G.L. c. 25, 819.
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implement use of dectronic Sgnatures. NSTAR’ s comments are completely consstent with
NCLC/MUPHTs.

The Competitive Suppliers (Comments, at 14) aso address the use of eectronic sgnatures.
NCLC/MUPHT agrees with these Suppliers that a Sgnificant ssgment of consumers are interested in
conducting business on the Internet, as NCLC/MUPHT itsdf noted in its August 10, 2001 comments
(a 9). The Compstitive Suppliers dso suggest severd useful requisites of an eectronic sgnature
program. Inreply, NCLC/MUPHT suggests that the Competitive Suppliers conceptua proposa
should be fleshed out through aworking group that could develop a more detailed protocol thet all
competitive suppliers (not just those in the codition caled Competitive Suppliers) would have to follow.
The Department should develop protocols not only for theinitia enrollment of the customer onto
competitive supply but aso for future eectronic transactions between the competitive suppliers and
their cusomers. NCLC/MUPHT is particularly concerned about retention of notices, bills and
accounting records sent eectronicaly in amanner that would alow the customer or the Department
itsdlf to access those records or notices in the future, with certainty that the documents had not been
dtered and had actualy been ddlivered to the customer at the appropriate time? See 15 USC
§7004(b)(3)(granting states the authority to develop rules regarding accuracy, record integrity, and

access bility of records).

2 The Federd Communications Commission has formally adopted rules governing telecommunicaions
companiesthat incorporate the provisonsin the E-Sign Act, 15 USC 887001 et seq. Thoserulesparald
the suggestions made by NCLC/MUPHT in their comments of January 4, 2002. The FCC aso has
placed the burden on the companiesof disoroving any subscriber’ s dlegation questioning the authenticity
of an electronic signature. 66 Fed. Reg. 12877, 12878 (Mar. 1, 2001).
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In the admittedly somewhat different context of telephone deregulation, many consumers
have avery difficult time determining and documenting the terms and conditions of their individud
agreements with companies, particularly because the companies frequently change their prices and send
notices only dectronicaly. Often, the companies do not keep adequate records of the dates of dl such
changes and the customers to whom they apply. The serious extent of this problem has been well-
documented in Cdifornia® and no doubt is prevaent esawhere as most of the companies are nationd in
scope. While thistype of problemis not per se the result of ectronic sgnatures or dectronic billing,
consumers will experience greater problems as electronic transactions replace paper transactions smply
because there will be fewer paper records and more difficulty in proving which dectronic documents
govern the particular agreement between the customer and company. The Department should dso
keep in mind that the advent of eectric restructuring has brought with it high turnover among licensed
suppliers, with Essential.com and Enron going bankrupt and Utility.Com ceasing to do business. The
Department cannot assume that companies in such afluid environment will adequately maintain records
in the absence of clear protocols. The Department should take the time now to develop adequate
protocols for record retention and accessibility to avoid problemsin the future.*
1. TheUsource Proposal

Usource has submitted a proposa to dlow it to provide energy brokering servicesto

3 “Consumer Protections for a Competitive Telecommunications Industry: Telecommunications Division
Staff Report and Recommendations,” California PUC (Feb. 3, 2000).

4 See NCLC/MUPHT’ s January 4, 2002 commentsfor references to existing Department and Attorney
Generd regulations that require competitive suppliersto use paper documentsfor various transactions and
notices.
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Massachusetts consumers. At the outset, Usource proposes that it would be the sole source of this
service, dthough it expects locd distribution companies to “facilitate customer education and customer
enrollment on this system for a period of 24 months” Comments, a 2. Usource suggests that at some
later date “the program may be expanded to include other supplier-neutra technology-enabled
brokerage services.” Id. Usource explicitly aksthat the Department “ sponsor a partnership between
Usource and dectric distribution companies.” 1d., at 3. Usource does not propose providing any
sarvicesfor resdentia customers for gpproximately the first 18 months of the program.

The Usource proposd reads like a business presentation to potentia investors, but in this case
Usource seeks not funding but the Department’ s gpprova and support. The Department should not
lend its support.

Usource seeks a Department-sanctioned franchise, at least in the near-term, for the provision of
brokering services to selected Massachusetts consumers. Usource will engage in cream-skimming,
focusing first on the very largest customers® who other brokers or suppliers may wish to solicit directly.
Usource' s proposal would impaose expenses on distribution companies (and, therefore, the customers
of those companies) by requiring those utilities to “ prepare marketing plans and timetables subject to
guidance from and gpprova by Usource in advance.” Comments, a 4. Usource will collect the
revenues it needs from suppliers. Usource would require customers using its brokering services to

commit in advance “to undertake a competitive market transaction for the specified number of years as

® Usource proposes to focus on customers using 200,000 kWh or more per year, for the first six months
of the program. During the next six months, Usource would include customers using 10,000 kWh per year
or more,
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long as the price is under the specified target price” Comments, & 5.

The Usource proposd is the antithess of the open and competitive markets that the
Restructuring Act is designed to promote. 1t asks the Department to sanction a particular technologica
and marketing approach in response to the fact that few customers have chosen to enter the
competitive market. It also asks the Department to lend its support to one particular company. It
imposes unspecified cogts on distribution companies and their customers. It offers no benefitsto
resdentid customersfor ayear and a hdf.

As Dominion Retall notes, competitive suppliers should be alowed to compete directly to serve
customers. No individua company or method should be given an advantage over others. The Divison
of Energy Resources notes that the Usource proposa givesit an unfair advantage over other potentid
brokers, and a so raises the concern that Usource will focus on larger customers. Usource certainly
should be free to continue offering and expanding, if it can, its brokering services, but it should do so on

alevd playing fidd with al other parties

V. Direct Authorization to Switch/Assgnment to Supplier

The Compstitive Suppliers support amodd followed by Consolidated Edison in New Y ork.
Under its“Ease of Enrollment Program,” ConEd asks cusomers who cdl in with high bill complaints
whether they would like to switch to competitive supply. ConEd offers each customer only one
supplier choice, on arandom bass from alist of approved suppliers.

In deciding whether thismode is at al gpplicable in Massachusetts, the Department should
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keep in mind the context of New Y ork restructuring and ConEd' s specific Stuation. In New York,
which does not have a restructuring statute, distribution companies took individua approaches under
the auspices of that state’'s commisson. Some companies, like New Y ork State Electric and Gas,
ether retained some of thelr generating units or hedged againgt price volatility by entering long-term
agreements. ConEd sold off its generation and exposed its customers to the swings of the spot
market.® Asaresult, prices shot up 43% in the summer of 2000 compared to the prior year, “despite
the coolest July in 86 years.”” The ConEd direct authorization mode operated in the context of unusua
and extreme price increases, at a company which had not hedged againgt price volatility. Any anaogy
to the current Situation of Massachusetts customersis strained.

Further, the ConEd modd is fundamentaly at odds with free choice and competition.
Customers do not get the opportunity to choose among suppliers, after gaining information about
prices and other terms; they smply get switched to a particular supplier chosen at random. The model
aso presents the risk that customers will assume, regardless of what they are told, that the Department
believes that the particular supplier isagood (or even the best) choice among avallable suppliers. This
of courseis not the case. A modd like ConEd s will inevitably result in customers being assigned to
suppliers who charge prices higher than others or who later cease doing business. The Department
should not become so enmeshed in the process of customers choosing competitive suppliers.  As

some of the suppliers have dready noted in their initid comments, it is up to the suppliers themsavesto

® See“Disconnected Policymakers’ in The Electricity Journal, Vol. 14, No. 7 (Aug./Sept. 2001).

" “Con Ed Bills Spike 43%,” N.Y. Daily News (Aug. 2, 2000).
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develop their own marketing techniques and to succeed or fail on the strength of the prices and services
they have to offer® The ConEd modd inevitably will direct market share to suppliers who would
garner fewer customersin atruly competitive market, given that customers do not choose a particular

supplier after evauating price, terms and reputation. The Department should not adopt this modd.

V. Mandatory Assgnment

The Competitive Suppliers point to the purportedly “successful” model of assgnment in
Georgia. Under that modd, al gas’ customers who had not chosen a supplier by a date certain were
involuntarily assgned to suppliers. It ishard to ascertain how this program can be consdered a
success. Gas restructuring in Georgia has produced little but angry customers and negative press. As
one commentator noted, at least one of the mgor suppliers “went out of business before we could even
light the Weber,” yet then sent abill seeking payment of $88. Consumers complained of higher
minimum monthly charges, the inability to reach customer service at the competitive suppliers for days
on end, and not being able to get service at anew addressturned on. “Deregulation: It'snot agas!,”
Atlanta Journal Constitution (Apr. 10, 2000). Marketers have admitted to price overcharges and
repeated billing problems (“ Gas marketer admits overcharges,” Atlanta Journal Constitution (Feb. 1,

2001)) and have been repestedly charged with damming (* Georgia Commission Tightens Regulation of

8 Sdect, for example, “strongly supports a competitive, market-based approach that encourages direct
interaction between customers and competitive suppliers” Comments, a 1. Dominion offered amilar
comments.

® The Competitive Suppliers do not state whether they are referring to assignment of gas or dectric
customers, but NCLC/MUPHT are unaware of any such program for eectric cusomersin Georgia.
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Natural Gas Utilities” Atlanta Journal Constitution (Jan. 15, 2000)).1° Georgia gas restructuring
was battered by sharp increases in natural gas prices that buffeted consumers across the country, and
much of the anger can be traced to these price increases, but there islittle in the Georgia experience to
recommend involuntary assgnment of customers. In a competitive market, suppliers and marketers
should obtain customers by convincing them of the vaue they have to offer in terms of prices, terms,
and customer service. These companies should not be able to benefit both from minima regulation and

extraordinary government intervention that assgns cusomers to them on an involuntary basis

V1. Concluson
NCLC/MUPHT thank the Department for this opportunity to reply comments.

Respectfully submitted,

Charles Harak, Esg.

Nationad Consumer Law Center
77 Summer Street, 10" floor
Boston, MA 02110

617 523-8010 (voice)

617 523-7398 (fax)
Charak@nclc.org
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10 This story reports that the commission had received over 2,500 damming complaints.



